BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke
Probation Against:

RICHARD DANIEL FENTON Case No. 79/16-28
2360 Mendocino Avenue A2 #173
Santa Rosa, CA 95403 OAH No. 2015120605

Smog Check Inspector License No.
EO 138504

Smog Check Repair Technician
License No. El 138504

Respondent.

DECISION

The attached Stipulated Revocation of Licenses and Order is hereby accepted
and adopted as the Decision of the Director of the Department of Consumer Affairs in
the above-entitled matter.

This Decision shall become effective ‘PVDI"”” :?q) 20 b

N

paTED! | ,{’TP/L.LL.’ | 2 L /(;ﬁ - 2

/ TAMARA COLSON
Assistant General Counsel
Department of Consumer Affairs
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KAMALA D, HARRIS

Attorney General of California

L.NDA K. SCHNEIDER

Senior Assistant Attorney General

DIANN SQKQLOFF

Supervising Deputy Attorney

State Bar No. 161082
1515 Clay Street, 20th Floor
P.Q. Box 70550 - ‘
Qakland, CA 94612-0550 k
Telephone: (510) 622-2212 ‘ '
Facsimile: (510} 622-2270

Attorneys for Complainani

BEFORE THE
DEPARTMENT QF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR

STATE OF CALIFORNIA

In the Matter of the Petition 10 Revpke . Case No. 79/16-28
Probation Against: L

QAH No. 2015120605
RICHARD DANIEL FENTON -
2360 Mendocing Avenue A2 #173 STIPULATED REVOCATION OF
Santa Rosa, CA 95403 : - | LICENSES AND ORBER
Smog Check Inspector Llcense No.
EOQ138504
Smog Check Repair Technician Ticense No.
EX138504 .

Respondent. |

IT 1S HEREBY STIPULATED AND AGREED by and between the parties in this

proceeding that the following matters are true; '

PARTIES
1. Patrick Doraié (Complainant) brings this Petition to Revoke Probafion sclely in his
official Qgpacity as the Chief of the Bureau of Aytomotive Repair (BAR), Department of
Consumer Affairs, ' | | N "
2. Richard Daniel Fenton (Respondent) is représenting himself in this proceeding and
has chosen not to exercise his right to be represented by counsel.
3. Inor about 1998, the BAR 1ssued Advanced Emission Specmhst (EA) Techmman

License No. 138504 to Richard Denton Fenion (Respondent), That, L:oense was due to expire on.

1
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February 28, 2014, but it was cancelled ‘on February 20, 2014, when Respondent elected to be
licensed as both a Smog Check Inspector (EOQ). Lioanse No. 138504, effective February 20,2014,
and a'Smog Check Repair Technician (EI),.License‘No'. 138504, effective March 20, 2015. The
Smog Check Inspector License and Smog Check Repair Teohniciaﬁ License were in effect at all
times relevant to the charges brought in this Petition to Revoke Probation and will expire on
February 29, 2016, unless renewed, | | |
[URISDICTION

4. The Petition to Revoke Probation No. 79/16-28 was filed hefore the Director of
Consumer Affairs (Director), for the Bureau of Aytomotive Repair (Bureay), and is currently
pending against Respondent. The Petitien to Revoke Probation and all other statutorily required
documents were properly served on Reépohdent on Qctober 1, 2013, Respondent.timely filed his
Notice of Defense contesting the Petition to. Revoke Probation. A copy of Petition to Revoke
Probation No. 79/16-28 is attached aé Exhibit A and incorporated by reference,

. ADVISEMENT_AND .WAIVERS

5. Respondent has carefully read, and understands the charges and allegatlons in Petltlon
to Revoke Probation No. 79/16-28. .Respt:mclent also has carefully read, and understands the
effscts of this Stipulated Sett!ement and Dlsmp]mauy Order. |

6‘. ‘ Respondent is fully aware of his legal i ghts in this matter, mcludmg the r:ght foa
heearing on the charg_es and allegations in the Petition to Revoke Probation; the right to be
represented by counsel, at his own gxpense; the right to confront and cross-examine the witnesses
against him; the right to present evidence and to testify on his own behalf; the right to the

issuance of subpoenas to compel the attendance of witnesses and the production of documents;

the right to reconsideration and court review of an adverse decision; and all other rights accorded

by the California Administrative ‘Prc:;)cedure Act and other epplicable laws.
7. Respondent voiuntéri]y., knowingly, and intelligently waives and gives up each and
gvery right set forth above. '
o
7t
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CULPABILITY

8. Réspondem admits the tryth of each and every.charge and allegation in Petition to
Revoke Probation No. 79/16-28, agrees that cause exists for discipline, and accepts the B'urea}u’sA
revocation of Smog Check Inspector License No. EQ138504. -

9. Respondent admits the truth of each and every ¢harge and allegation in Petition to
Revoke Probation No. 79/1 6-28, agrees that cavse exists for discipline, and acc;epts the Bureay’s
revocation of Smog Check Reﬁair Technician License No. E1138504. |

10. Respondent understands that by signing this stipulation he enables the Director to
issue his order rcvoking Smo:g Check Inspector License No. EQ138504 and Smog Check Repair
Technician License No. E1138504 , without further process.

" CONTINGENCY

10. This stlpulatlon shall be subject to approval by the Dlreotor of Consumer Affairs or
his designee. Respondent understands and agrees that counse] for Complainant and the staff of
the Byreau of Automotive Repair may communicate directly with the Director and staff of the
Department of Consumer Affairs regardmg this stipulation and settlement, without notice to ot
participation by Respondent By signing the stipulation, Respondent understands and agrees that
he may not withdraw his .agrecment or seek to rescind the stipulation prior to the time the Director
considers and acts upon it. If the Director fails to adopt this stipulation as the Decision and |

Order, the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except for-

this paragraph, it shall be inadmissible in any legal action between the patties, and the Director

shall not be disqua]iﬁed‘ from further action by having considered this matter.

11, The parties understand and agree that facsimile copies of this Stipulated Settlement
and Disciplinary Order., including facsimile signatures thereto, shail have the same force and
effect as the originals. _ ‘

12.  This Stipulated Se’ctlemsnt and Dlsmp]mary Order is intended by the parties to be an
integrated-writing representing the complete, final, and exclusive embodiment of their agreement.
1t supersedes any and all prior or aontempofaneous agreements, understandings, discussions,

negotiations, and commitments (written or oral), This Stipulated Settlement and Disciplinary

3
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Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing éxecuted by an‘authorized representative of each of the parties.

13.- In consideration of the foregoing admissions and stipulations, the parties agree that
the Director may, without further notice or formal ‘p'roceeding, issue and enter the following
Disciplinary Order: | |

ORDER |

IT IS HEREBY ORDERED that Smog Check Inspestor License No, E138504 and Smog
Check Repair Technician License No. E1138504, issued to Respondent Richard Danie] Fenton,
are revoked by the Director of Consumer Affairs. |

1. The revocation of respondént’s smog check inspector license é._nd smog check repair
technician license by the Bureau shall constitute fhe imposition of discipline against respondent.
This stipuiation constitutes a record of the discipline and shall beccl)me a part .of respdndent’s
license history with the Bureau of Automotive Repair.

2. Respondent shall lose all rights and pr’ivil_egg:s as a station owner-in California as of
the effective date -of the Director’s Decision and Qrc_l'er. | | |

3,  Respondent shal] cause to be delivered-to the Bureau his pocket licenses and, if any
were issued, his wall .certiﬁcatés on or before the effective date of the Decision and Order. |

--4. If respondent ever files an application for ']i_cel:sure or a petition for réinstatement in
the State of California, the Bureau shall treat it as a petitioﬁ for reinstatement. Respondent must
comply with all the laws, regulations, and procedures for reirista{ement of a revoked license in
effect at the time the petition is ﬂled, arid all of the charges and allegations contained in Petition
to Revoke Probation Number 79/16-28 shall be deemed to be true, correct, and admitted by
respondent when the Director determines whether to grant or deny the petition.”

5. - Respondent shell pay the agency its costs of investigation and enforcement in the

| amount of $2,412.50 prior to issuance of a new or reinstated license.

6:  If respondent should ever apply or reapply for a new license or certification, or
petition for reinstatement of 2 license, By any other licensing agency in the State of California, all ;

of the charges and allegations contained in Petition to Revoke Probation Number 76/16-28 shall

4
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be deemed to ble true, correct, and admitted by respondent for the purpose of any Statement of
Issues or any other proceedmg seeking to deny Q]‘ restrict licensure. ‘
CCEPTANQ
I have carefully read the Stipulated Settlement ang Disciplinary Qrder. 1understand the
stipulation and the effect it will have on my Smog Check Inspector License and Smog Check
Repair Téchnician License. I enter into this Stipulated Settlement and Disciplinary Order
voluntarily, knowingly, and intelligently, and agr@e to be bound by the Decision and Order of the

Director of Consumer Affairs.

DATED: ,Q/Qﬁ//( 4

Respondéht

ENDORSEMENT
The foregoing 'Stipulated‘Settlemcnt and Disciplinary Qrder is hereby respectfully
submitted for consideration by the Director of Consumer Affairs,

Dated: 3 /‘W?} (ﬂ Respectfully submitted,

KAMALA D, HARRIS

Attorney General of California

L NDpaA K. SCHNEIDER

Senior Assistant Attorney General

Supervxsmg Deputy Aﬂorney General
Attorneys for Complainant

SF2015900415
90615854,docx

Stipulated Settlement (Case No. 79/16-28
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KAMALA D. HARRIS
Attorney General of California
LINDA K. SCHNEIDER
Senior Assistant Attorney General
DIANN SOKOLOFF
Sypervising Deputy Attorney General
State Bar No, 161082
1515 Clay Street, 20th Floor
P.Q. Box 70350
Qakland, CA 94612~ 0550
Telephone: (510) 622:2212
Facsimile: (510) 622-2270
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AI’FAIRS
- FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke | Case No, 7‘? / / b~ g 4
Probation Against . _

RICHARD DANIEL FENTON | o
2360 Mendocine Avenue A2 #173 PETITION TO REVOKE PROBATION
Sants Rosa, CA 95403 ' :

Smog Check Inspector License No.

EOQ138504
Smog Check Repair Technician License No.
E1138504
Respondent.
Complainant alleges:
PARTIES

1. ° Patrick Dorais (Comﬁ]ainanl) brings this Petition to Revoke Probation soliely in his
official capacity as the-Chief of the Bureau of Automotive Repair (BAR), Department of
Consumer Affairs, , . |

2. Inorabout 1998, the BAR issued Advanced Emission Specialist (EA) Technician
License No. 138504 to Richard Denton Fenton (Respondent). That License was due to expire on-
February 28, 2014 but it was cancelled on Febryary 20, 2014, when Respondent elected to be
instead licensed as a Smo g Chack Inspector (BO), License No. 138504, gffective February 24,

1

PETITION TO REVOKE PROBATION
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2014, and a Smog Check Repair Technician (EI), License No. 138504, effective March 20, 2015.

The Smog Check Inspector License and Smog Check Repair Technician License were in ¢ffect at
all times relevant to the charges brought in this Petition to Revoke Probation and will expire on

February 29, 2016, unless renewed.

URISDICTION

3. This P_eiitibn to Revoke Probation is brought before the Director of the Department of

| Consumer Affairs (Director) for the Bureay of Automotive Repair, under the authority of the

following laws,
4,  Section 9884.7 of the Business and Professions Code states:
"(a) The direcior, where the automotive repair dealer cannot show there was & bona fide

etror, may deny, suspend, revoke, or place on probation the registration of an automotive repair

dealer for any of the following acts or omissions related to the condpet of the business of the

automotive Tepair dealer, which are done by the avtomotive repair dealer or any automotive

. technician, employee, partner, officer, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any statement written
or oral which i5 untrue or misleading, and which is known, or which by the exercise of reasonable

care shauld be known, to beyntrye or misieading,

{6) Failure in any material respect to comply with the provisions of this chapter or
regulations adopted pursuant to it. |

5. Sectien 118, subdivision (i), of the Business and Professions Code provides that the
suspension or expiration of a license shall not deprive the Director of jurisdiction to proceéd with
a disciplinary action dﬁring the period wi't’hin which the license may be renewed, restored, ‘
reissued or reinstated. | ‘ ‘ )

i

1

i
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STATUTORY PROVISIONS

6. Section 44012 of the Health and Safety Code states:

"The test at the smog check stations shall be performed in accordance with procedures
prescribed by the department, pursuant to Sectipn 44013, shall require, at a minimum, laadéd
mode dynamometet testing in enhanced areas, and two-speed testing in all other program areas,
and shall ensure all of the following:

(a) lEmiSSiQn control systems required by state and federal law are red;;cing X Cess

emissions in accordance with the standards adopted pursuant to subdivisions (a) and (c) of

.Section 44013.

" {b) Mbto_r vehicles are preconditioned to ensure representative and stabilized operation of
the vehicle's emission control s,ystem: |

{c) ‘;-Fo.r ofher than dieselfpowei'eﬁ vehicles, the vahicle’.é exhaust emissions of
hydrocarbons,'carbon monoxide, carbon dioxide, and oxides of nitrogen in an idle mode or loaded
mode are tested in accordance with procedures prescribed by the department. In determining
how loaded mode and evaporative emissions testing shall be conducted, the department shall
ensyre that the emission redyction targets for tlh,e enhanced program are mef,

(d) For other than diesél—powered vchicles, the vehicle's fuel evaporative system and
crankcase ventilation system are tested toTeduce any nonexhaust sources of volatile organic
compound emissions, in accordance with procedures prescribied by the department.

(e) For diesel-powered vehicles, if the dﬂpartmeﬁt determines that the inclusion of those
vehicles is technologically and economically feasible, a visual inspection is made of emission |
control devices and the vehicle's exhauét emissions in an idle mode or lpaded mode are tested in
accordance with pfocedures prescribed by the departmeﬁt. "The test may include testing of
emissions of ény or all of the pollutants specified in subdivision (¢} and, upon the adoption of
applicable standards, measurement of emissions of smoke or particylates, or both.

(D Avisual or functional chsck is made of emission control devices specified by the

department, including the catalytic converter in those instances in which the department

"PETITION, TQ REVOKE PROBATION
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determines it to be necessary to meet the findings of Section 44001, The visua] or functional
check shall be performed in accordance with procedures prescribed by the department.

(2) A determination as to whether the motor vehicle complies with the emission standards
for tﬁat vehicle's class and model-year as prescribed by the department.

(h) The test procedures may authorize smog check stations to refuse the testing of a vehi¢le
that would be unsafe to test, or that cannot physically be inspected, as specified by ;he department
by regulation. The refusal o test a vehicle for those reasons shall not excuse or exempt the
vehicle from compljance with all applicable requirements of this chapter.”

7. Section 44032 of the Health and Safety Code states:

"No perso,ﬁ shall perform, for compensation, tests or repairs of emission coﬂtrol devices or
systems of mot&;r vehicles required by this chapter ynless the person performing the test or repair

is a qualified smog check technician and the test or repair is performed at a licensed smog check

station. Qualified technicians shall perform tests of emission contro! devices and systems in

accordance with Section 44012."
8 Section 44059 of the Health and Safety Code states:

"The willfyl making of any false statement or entry with regard to a material matter in any

oath, affidavit, certificate of compliance or nencompliance, or application form which is required

by this chapter or Chapter 20.3 (commencing with Section 9880) of Division 3 of the Business
and Professions Code; constitutes perjury and is punishable as provided in the Penal Code."

9,  Section 44072.2 of the Health and Safety Code states:

"The director may suspend, revoke, or tﬁke other disciplinary action against a license as
provided in this article if the licensee, or any partner, officer, or director thereof, does any of the .
following; | . .

“(a) Violates any seclion of this chapterl [the Motor Vehicle Inspection Program (Hea!t_h
and Saf. Code, § 44000, ¢t seq.)] allld the regulations adopted pursuant to it, which related to tﬂe
licensed activities.

"(b) Is convicted of any crime substantially related to the qualifications, functions, and

duties of the licenseholder in quesiion,

PETITION TO REVOKE PROBATION |
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"(c) Violates any of fhe regulations adopted by the ditector pursyant to this chapter.

%(d) Commits any act involving dishonesty, fraud, or deceit whereby another is injured.

“(e) Has misrepresented a material fact in oblaining a license.

"(f) Aids or abets unlicensed pessons 10 eva&e the provisions of this chapter.

"(g) Fails tormake and keep records showing his or her transactions as a licensee, ot fails to
have those records available for inspection by the director or his or her duly authorized

representative for 4 period of not less than three years after completion of any trangaction to

_which the records refer, of refuses to comply with a writien request of the diregtor to make the

“records available for inspection,

"(i) Violates or attempts to violate ,the,pro{fis;ions of this chapter relating to the particular
activity-for which he or she is licensed."

REGULATORY PROVISIONS

10. Section 9889.22 of the Business and Professions Code states:

"The willful making of any false statement or entry with regard to a material matterin.any -

oath, affidavit, certificate of compliance or noncompliange, ¢r application form which is required

by this chaptér [the Automotive Repair Act]-or Chapter 5 (commencing with Section 44@00) of.

Part 5 of Division 26 of the Health and Safety Code constitutes perjury and is pynishable as

provided in the Penal Code."

11.  Onor about January 7, 2011, Accusation 79/i1-51-wés filed against Respondent, It
alleged that Respondent fraudulently jssued 2 Smog Cértificate of Compliance to a BAR
undercover vehicle. On or about December 30, 2011, the Director of Consumer Affairs for the
Burean of Autometive ‘Repé_xir, issued a decision, effective Fepruary 6, 2012, Inclyded in this
dccisic;n was a disciplinary order ravo]cing Respondent’s Advanced Emission Specialist license. -
However, the tevocation was stayed and Respondent’s Advanced Emission Specialist Ticense

was placed on a four year probation, The terms and condition of probation included complying

PETITION TO REVOKE PROBATION
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with all statutes, regulations, and rules governing autpmotive inspections, estimates, and repairs.

. A failure to comply with the terms and condition of probation would result in permanent

revocation of Respondent’s Advanged Emission Specialist license, On or about February 27, -
2012, the Bureau conducted a Probation Conference with Respondent to discuss the methods by
which he planned to achieve and maintain compliange with the terms and conditions of probation.
12, On or about January 16, 2013, Accysation 79/13«41‘ was filed against Respondent. It
alleged that Respondent violated his probation by fraydulently issying 2 Smog Certificate of
Compliance to a BAR undercover vehicle. On or about Qctober 16, 2013, the Director of
Consumer Affairs for the Bureau of Automotive Repair, issued a decision, effective November 7,

2013, Included in this decision was a disciplinary order revoking Respondent’s Advanced

Emission Specialist license. However, the revocation was stayed and Respondent’s Advanced

Fmission Specialist license was placed on an additional two years probation. The terms and
condition of probation included complying with all statues, regulations,'and rules governing
automotive inspécﬁons, estimates, and repairs. A failure to comply with the terms and condition
of probation would result in permanent revocation of Respondent’s Advanced Emission Specialist
]ic.einse. On or about Hovember 12,.2013, the Bureau conducted a-Probation Conference with |
Respondent to discuss the methods by which he planned to achieve and maintain compliance with

the terms and conditions of probation.

FIRST CAUSE TO REVOKE PROBATION
(Faifure to Obey All Laws)

13.  Atall times after the effective date of Regpondent’s probation, Condition 1 of

Stipulated Settlement and Diseiplinary Order 79/13-41 stated:

“l.  Obey All Laws, ' Compiy with all statutes, regmations and rules governing
automotive inspections, estimates and repairs.”

14. Respondent’s probation is subject to revocation because he failed to comply with
Probatior Condition 1, referenced above, by not dbeying all laws, as more specifically explained

in paragraph 13, above. The facts and cirgumstances regarding this violation are as Tollows:

~ PETITION TO REVOKE PROBATION
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15, Qn March 25, 2015, a documented undercover vehicle operation was conducted at
Anothér Smog Station where Resﬁondent was employed as a smog check inspecior to confirm
compliance with Respondent’s terms and conditions of probation. During the documented
undercover vehicle operation, Respondent fraudulently issued a smog certificate of compliance to
the vehicle being used in the undercover operation with the ignition timing adjusted beyond
specifications. Respondent failed to comply with the terms and conditions set forth in the
Stipylated Settlement and Order by performing an improper inspection and issuing a fraudulent

Certificate of Complianae.

(Violation of Probation)

_16. Complainant hereby incorporates paragraph 14 above, inclusive, as thdugh set forth

| fu[ly

17.  Atall times aﬂer the effective date of Respondent’s probation, ‘Condition 6 of

Stipulated Settlement and Disciplinary Order 79/13-41 stated:

0, ,legtmu of Probation, Should the Director of Consumer Affairs determine that
either Respondent has failed to comply with the terms and conditions of probation, the
Department may, after giving notice and opportunity to be heard suspend or revoke the license”™

18. ‘Respondent's probation is subject to revoeation because he failed to comply with

 Probation Condition 1, by failing to obey all laws, a5 more sp.ecificaily explained in paragraph 16,

above.
| PRAYER

WHEREFORE, Complamant requests thata hearmg be held on the matters alleged in this
Petition 1o Revoke Probation, and that followxng the hearing, the Director of Consumer Affairs
issue a decision:

1 Revoking the probation that was grénted by the Bureay of Automotive Repair in Case
No, 79/13-41 and impo.éin g the discipiinary order that was .stéyeql thereby revoking Smog Check
Inspector Lipense No. FO138504 issued to Richard Danjel Fenton;

"TPETITION TO REVOXE PROBATION
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2. Revoking or syspending Smog Check Repair Technician Licensg No, E1138504
issued to Rich_ard Daniel Fenton, '

3, Taking such other and further action as degmed necessary and proper.

3

DATED: ‘7)9»///5" _

SP2015900415

Pve, e Normiy by QM, |

PATR "k DORAT
FATRICk KA sw B

Bureau of Aytpmotive Repair
Depariment of Consumer Affajrs
Staie of California

+ Complainant

”T

' PETITION TO REVOKE PROBATION



